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TRENT TRIPPLE
By ERIC RowE’LE'erk

DEPUTV

IN THE DISTRICT COURT 0F THE FOURTH JUDICIAL DISTRICT 0F THE
STATE 0F IDAHO, [N AND FOR THE COUNTY OF ADA

CITY OF POCATELLO, CITY OF IDAHO
FALLS, CITY OF BLISS, CITY OF
BURLEY, CITY OF CAREY, CITY OF
DECLO, CITY OF DIETRICH, CITY OF
GOODING, CITY OF HAZELTON, CITY
OF HEYBURN, CITY OF JEROME, CITY
OF PAUL, CITY OF RICHFIELD, CITY OF
RUPERT, CITY OF SHOSHONE, CITY OF
WENDELL, and MCCAIN FOODS USA,
INC.,

Petitioners,

vs.

THE IDAHO DEPARTMENT 0FWATER
RESOURCES, and GARY SPACKMAN in
his capacity as the Director of the Idaho

Deparflnent ofWater Resources,

Respondents.

IN THEMATTER OF THE DISTRIBUTION
OFWATER TO VARIOUSWATER
RIGHTS HELD BY AND FOR THE
BENEFIT OF A&B IRRIGATION
DISTRICT, AMERICAN FALLS
RESERVOIRS DISTRICT NO. 2, BURLEY
IRRIGATION DISTRICT,MILNER
IRRIGATION DISTRICT,MINIDOKA
IRRIGATION DISTRICT, NORTH SIDE

I

CANAL COMPANY, AND TWIN FALLS
CANAL COMPANY.

PROCEDURAL ORDER

Case No. CV01-23-8306
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A Petitionfor Judicial Review was filed in the above-entitled district coun seeking

judicial review of an order issued by the Director of the Idaho Department ofWater Resources

(“Department” or “agency”). This Order, together with Rule 84, Idaho Rules ofCivil Procedure,

(I.R.C.P.), applicable statutes, and the Administrative Order Regarding Transition to Electronic

Filing system issued by this Court on December 3, 2020, govern all proceedings before the

Court.‘

THEREFORE, THE FOLLOWING ARE HEREBY ORDERED:
l. Petiflon for Judicial Review and Reassiggent ofCase: The Petition was filed

on May 22, 2023. The case was reassigwd by the clerk of the court to this Court.

2. A arances b rsons or entities who were a a to the under
administrative proceeding but who were not made a named 23m in the Petition (or
Judicial Review: Where a person or entity who was a party to the underlying administrative

proceeding is not made a named party in the Petition, and is not otherwise a Petitioner, such

person or entity may file aNotice ofAppearance in this matter within fourteen (14) days fiom
the issuance of this Procedural Order. This Court will treat the Notice ofAppearance as a
Motion to Intervene and will neat the party filing the Notice ofAppearance as an Intervenor. 2

Under such circumstances, the Court will automatically issue an order gaming theMotion to

Intervene unless one or more parties to the action files an opposition to theMotion within 10

days of the filing of the Notice ofAppearance. A person or entity not a party to the underlying
administrative proceeding who desires to participate in this action, and is not otherwise a

Petitioner, must proceed in accordance with Idaho Appellate Rule 7.1.

3. Unless provided for by statute, the filing of a petition or cross petition
does not automatically stay the proceedings and enforcement of the action before the

Department. I.C. § 67-5274. Any application ormotion for stay must bemade in accordance
with I.R.C.P. 84(m).

4. Form ofReview: Pursuant to I.R.C.P. 84(e)(1), when judicial review is
authorized by statute, judicial review shall be based upon the record created before the

Department rather than as a trial de novo, unless the statute or the law provides for the procedure
or standard. If the statute provides that the district court may take additional evidence upon

judicial review, itmay order the same on its own motion or the motion of any party. If the
statute provides that review is de novo, the appeal shall be tried in the disuict court on any and

' A copy of the Court’s Administrative Order Regarding Transition to Electronic Filing System is attached as

Exhibit A.
2 The parties should note that in such instances the Court will u'eat the Notice ofAppearance as aMotion to

Intervene for housekeeping purposes. In doing so, it is the Court’s intent to have the record in this matter clearly
reflect which persons and/or entities are participants in this action. It is also the Court’s intent to have the caption of
this matter properly reflect all those parties who are participating in this action and to identify in what capacity those

parties are participating (i.e., Petitioner, Respondent, or Intervenor).
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all issum, on a new record. Pursuant to I.R.C.P. 84(e)(2), the scope of review on petition fi‘om
the Department to the district court shall be as provided by statute.

5. Preparation ofAgency Record; Payment of Fees: Pursuant to I.R.C.P. 84(f),
when the statute provides what shall be contained in the oficial record of the agency upon
judicial review, the Department shall prepare the record as provided by statute. Otherwise, the
documents listed in paragaph (3) of I.R.C.P. 84(f) shall constitute the agency record for review.
Petitioner (and cross-petitioner) shall pay all fees as required for preparation of the agency record
in accordance with I.R.C.P. 84(t)(4). The clerk of the Department shall lodge the record with
the Department within l4 days of the entry of this Order, or no later than June 6, 2023.

Any extension in time for preparation of the agency record shall be applied for by the agency to
the district court.

6. Preparaflon ofTranscript; Pament of Fee: It is the responsibility of the
petitioner (or cross-petitioner as the case may be) to timely arrange and pay for preparation ofall
portions of the transcript reasonably necessary for review, if any. Pursuant to I.R.C.P. 84(g), the
responsible party shall contact the agency clerk to determine the estimated cost of the transcript,
and pay the estimated cost in accordance with I.R.C.P. 84(g)(l)(A) or (2)(A) as the case may be.
The transcript, if one is requested, shall be lodged with the Department within 14 days of
the entry of this Order, or no later than June 6, 2023. The transcriber may apply to the district
court for an extension of time, for good cause shown.

7. Settlement of Transcript and Record: Pursuant to I.R.C.P. 84(j), and unless
otherwise provided by statute, upon receipt of the nanscript and upon completion of the record,
the Department shall mail or deliver notice of lodging of transcript and record to all attorneys of
record or parties appearing in person and to the disu'ict court. The parties shall have 14 days
fi'om the date ofmailing of the notice to pick up a copy of the transcript and agency record and to

object to the transcript or record. All fees for the preparation of the transcript and record shall be

paid by the responsible party at or before the pick-up of the agency record and transcript. Any
objection to the record shall be determined by the Deparnnent within 14 days of the receipt of
the objection and the decision on the objection shall be included in the record on petition for
review. Upon the failure of the party to object within l4 days, the transcript and record shall be

deemed settled. The settled record and transcript shall be lodged with the district court no later

than July 5, 2023.

8. Augmentation of the Record — Additional Evidence Presented to District

Qourt — Remand to Agency to Take Additional Evidence: Pursuant to I.R.C.P. 84(1) the

agency record and/or transcript on review may be augmented uponmotion to this court by a

party within 21 days of the filing of the settled transcript and record in the manner prescribed by
Idaho Appellate Rule (I.A.R.) 30. The taking of additional evidence by the district court and/or
agency on remand shall be governed by statute or I.R.C.P. 84(1).

9. Briefs and Memoranda: The petitioner’s brief shall be filed with the clerk of the
court within 35 days afier lodging of the settled transcript and record with the district court. The

respondent’s (and cross-petitioner’s brief) shall be filed within 28 days afier service of

petitioner’s brief. Any reply brief shall be filed within 21 days afier service of respondent‘s
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brief. The organization and content ofbriefs shall be governed by l.A.R. 35 and 36. Pursuant to
I.R.C.P. 84(p) only one (1) original simed briefmay be filed with the court and copies shall be
served on all parties.

10. Extension of Time: Motions to extend the fime for filing a brieformodify order
ofbriefing shall be submitted in conformity with I.A.R. 34(e). All other requests for extension
of time shall be submitted in conformity with I.A.R. 46.

11. Motions: All motions shall be submitted in conformity with I.R.C.P. 84(0) and
shall be heard without oral argument unless ordered by the Court.

12. Oral Amment: Oral argument will be heard September 28, 2023, at 1:30 p.m.
(Mountain Time) at the Snake River Basin Adjudication District Court, 253 3rd Avenue North,
Twin Falls, Idaho. Oral argument will be conducted via Zoom with insu'ucfions to be provided
to the parties at a later date. The form and order of argument shall be governed by I.A.R. 37.

13. Judgment or Decision: The Court’s decision will be by written memorandum as

required by I.R.C.P. 84(t)(1). In compliance with I.R.C.P. 54(a), as amended effective July l,
2010, a separate judgnent will also issue contemporaneously therewith. Pursuant to I.R.C.P.
84(t)(2), ifno petition for rehearing is filed the time for appeal to the Idaho Supreme Comt shall
begin to run afler the date of the filing stamp of the clerk of the court appearing on the judgment.
If a petition for rehearing is filed, the time for appeal shall beg'n to run afier the date of the filing
stamp of the clerk of the court appearing on either an order denying rehearing or on anymodified

judgnent.

14. Petitions for Rehearing: Petitions for rehearing shall be governed by the time
standards and procedures of I.A.R. 42. If rehearing is granted, the Court will issue an order

granting same and setting forth a briefing schedule for responsive briefing, a reply, and oral

argument. Unless otherwise ordered, the brieffiled in support of rehearing will be treated as the

opening brief.

15. Remittitur: Ifno notice of appeal to the Idaho Supreme Court is filed within

forty-two (42) days afier filing of the Court’s written decision, the clerk shall issue a remittitur

rernanding the matter to the agency as provided in I.R.C.P. 84(t)(4). The Court will then notify
the clerk of the district court where the petition was originally filed regarding completion of the
case.

16. Failure to Comply: Failure by either party to timely comply with the

requirement of this Order or applicable provisions of the Idaho Rules ofCivil Procedure or
Idaho Appellate Rules, if applicable, shall be younds for imposition of sanctions, including, but
not limited to the allowance of attomey’s fees, striking ofbriefs, or dismissal of the appeal

pursuant to I.R.C.P. 11 and 84(n) and I.A.R. 11.1 and 21.
Dated

ERIC J.WILDKN
District Judge
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CERTIFICATE OF SERVICE

I certify that on this day I served a copy of the attached to:

Thomas Budge
tjgchracineolsoncom

Dylan Anderson
dylan@dylanandersonlaw.com

Skyler Johns
Nathan Olsen
Steven Taggart
johns§a)olsentaggert.com
nolsenaDolsentaggertcom
stagaartabolsentaggermom

Gary Spackman
Garrick Baxter
gfl.spackman@idwr.idaho.gov
garrick.baxter@idwr.idaho.gov

John Simpson
Travis Thompson
Michael Short
jks@idahowaters.com
tlt(w;idahowaters.com
mas@idahowaters.com

W. Kent Fletcher
wkf@pmt.org

Kathleen Marion Carr
kathleenmarion.car@sol.doi.gov

David Gehlert
david.gehlert@usdoj.gov

Matt Howard
mhowardgw;usbr.gov

Sarah Klahn
sklahn(w:somachlaw.com

Rich Diehl

PROCEDURAL ORDER
S:\ORDERS\Adminimtive AppealsMda County 0| -23-8306\Pmeedtn‘al 0rdel'.docX

via Email

via Email

via Email

via Email

via Email

via Email

via Email

via Email

viaEmail

via Email



rdiehl@_pocatello.us

Candice McHugh
Chris Bromley
cmchugh@mchughbromley.com
cbromley@mchughbromley.com

Robert Williams
rewilliams@wmlattvs.com

Robert Harris
rhanis@holdenlegal.com

Randall Fife
rfi fe@idah0fallsidaho.gov

Corey Skinner
corey.skinner@idwr.idaho.gov

Tony Olenichak
tony.olenichak@idwr.idaho.gov

William Patsons
wparsons@pmt.0rg

Date: 5/23/2023 2:34:16 PM
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Clerk of the Court

BY
Definty Clerk



ICT'OOU"

CoumotwlnFals-Stateofldaho

IN THE DISTRICT COURTOF THE FIFTH JUDI
STATE or IDAHO, IN AND non rm: COUNTY

u.-.__———-.- .-- ~

TWINF

RE: PETITIONS FOR JUDICIAL ) ADMINISTRATIVE ORDER
REVIEW OR ACTIONS FOR ) REGARDING TRANSITION TO
DECLARATORY JUDGMENTOF ) ELECTRONIC FILING
DECISION FROM THE IDAHO ) SYSTEM
DEPARTMENT OFWATER )
RESOURCES )

WHEREAS Idaho Supreme Court Administrative Order dated December 9, 2009,

declares that all petitions for judicial reviewmade pursuant to Idaho Code § 42-1701A ofany

decision from the Department ofWater Resources be assigned to the presiding judge of the

Snake River Basin Adjudication District Court of the Fifth Judicial District, and

WHEREAS Idaho Supreme Court Administrative Order dated December 9, 2009, vests

in the Snake River Basin Adjudication District Court ofthe Fifth Judicial District the authority to

adopt procedural rules necessary to implement said Order, and

WHEREAS on July I, 2010, the Court entered an Administrative OrderAdopting

Proceduresfl)!‘ the Implementation ofthe Idaho Supreme CourtAdministrative Order dated

December 9, 2009, and

WHEREAS, the Idaho Courts have transitioned to a new electronic filing system as part

of Idaho’s larger effort to modernize the State’s court system.

THEREFORE, THE FOLLOWING ARE HEREBYORDERED:

1. As of the date of this Order, any petition for judicial review pursuant to Idaho

Code § 42-1701A, or an action for declaratory judgment, ofany decision from the Idaho

Department ofWater Resources must be filed electronically with the appropriate County using

Idaho‘s electronic filing system. This includes fee category L.3.a. filings. Such filingsmust be

made in accordance with Idaho’s Rules for Electronic Filing and Service.

2. The clerk of the district court in the county where the action is filedwill reassign

the case to the presiding judge ofthe Snake River Basin Adjudication District Court. All filings

made subsequent to reassignment are to continue to be filed electrically in the County where the

action was filed in accordance with the procedures governing Idaho’s electronic filing system.

EXHIBIT
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3. This Order applies to petitions for judicial review or actions for declaratory

judgment filed afier its issuance. It does not affect the processing ofpetitions for judicial review

or actions for declaratory judgment filed prior to its issuance.

4. This Order does not apply to or affect any proceeding for the general adjudication

ofwater rights pending before the Snake River Basin Adjudication District Court. For rules of

procedure governing such adjudications, please see the Court’s website at www.srba.idaho.gov.

5. The Court’s Administrative OrderAdopting Proceduresfor the Implementation of

the Idaho Supreme Court Administrative Order datedDecember 9, 2009 is superseded by this

Order and is hereby withdrawn.

DATED this .3any of Decemb2; , 2020.

J. DMAN
Presiding udge
Snake River Basin Adjudication

ADMINISTRATIVE ORDER
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